How many people know that when they access rehabilitation services some damaging and negative consequences can result from the documentation made about them during treatment?

This year I have been studying Alcohol and Other Drugs, Cert 1V at TAFE. I wanted to understand what ‘treatment’ actually meant. I have learnt a lot about the political and legal implications surrounding treatment for alcohol and illicit drugs and am now very disturbed about ‘case management’ practiced by AOD counsellors in Area Health for I think it might potentially do more harm than help.

When a person asks for help from a rehabilitation clinic an AOD counsellor is assigned to manage the case and take a personal history to find evidence of drug use, health, risk taking behaviour, mental health, family and parenting, housing, employment, education and training, social relationships, financial resources and legal issues. Privacy Laws are cited and a document is presented for the clients to sign for the information gathering process. 

The client is often encouraged to be open and honest and assured of confidentiality but there is a clause that states the information can be accessed for legal reasons. The idea of the information gathering is to identify coping mechanisms and determine the appropriateness of intervention and treatment. However, there is a very real catch.

Limitations of the Privacy Laws means that everything that is documented in medical and counselling notes can be subpoenaed and used against a person in court. This can happen in parenting issues in the Family Court, in sexual assault cases or in the criminal court.

The emphasis on gathering evidence to assess the client’s needs and referral to other agencies leads to a large amount of documentation and a merry go round of services. It does not seem to explore the reasons the person uses nor advance strategies necessary to define and resolve the damaging beliefs that users have about themselves so they have a more caring attitude about their bodies, minds and social status and take more care of themselves. What it does do is allow a wealth of legally damaging information to be gathered about the client from a range of services.

In one case, an ex-husband subpoenaed all his previous wife’s medical and counselling documents to use against her in the Family Court to prevent her access to her eldest son. His own drug use over several years had never been documented. She had attended a rehabilitation centre the previous year but expected that to be confidential. Medicare documents, subpoenaed by the ex-husband’s solicitor, revealed all her medical and counselling contacts so he then accessed all her documents with over 50 separate subpoenas in what amounted to a fishing expedition. At rehab she had made an admission to the counsellor that she had recently used. That comment, made in 2006, was evidence found to use against her 12 months later.

For those who have had those records subpoenaed and used against them this creates an even more damaging lack of confidence, isolation from further help and potential for further abuse. What also distressed this woman was the alacrity with which all her medical documents and counselling notes were handed over to the solicitor and the information her ex-husband revealed that showed he knew what was in those files. There are avenues to question a subpoena but neither Judges, doctors, counsellors, rehabilitation clinic nor Medicare questioned which documents to hand over and just gave out her entire case files. So where does she turn now for confidential counselling or help over any health issues?

If you were to request your own documents under Freedom of Information Law you would find that only selected documents are released and you have to pay for them. This woman will never be allowed to see all the documents that were handed so arbitrarily to her ex husband through his solicitor.

During my research I read Surviving the Legal System by Dr S Caroline Taylor, published by Coulomb Communications in 2004. Victims of sexual assault can also have all their medical and counselling notes used against them. 

‘It is common practice for Defence Barristers to subpoena counselling and medical records (including records of medical treatment and counselling … received prior to as well as following a sexual assault) Sometimes … work and education records will also be subpoenaed. These records will be closely read to find any information that might assist the Defence case.’ (p. 80)

If this happens with victims of sexual assault how much more incriminating evidence could be found in the medical and counselling notes of a person with addiction?

In 2007, after a Senate Inquiry into the effects of illicit drugs on families, Senator Bronwyn Bishop recommended that children be taken from parents who are using drugs. The courts will have access to a great deal of potentially damaging information if the person has been seeking help from any treatment facility. Is a person with addiction to be dammed if they do not access treatment but even more dammed if they do?

May I commend Tony and all who put together FDS Insight for advocating harm minimization policies.

There are many ways to protect you from more harm. One way is to be very careful with what you tell a person with a pen in their hand.
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